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Don’t Call Me a FreelanCer

INTRODUCTION
Business isn’t rocket science. It is, however, an art. More than anything, it’s a passion. If 
you aren’t passionate about business then you shouldn’t be working for yourself. You’d 
be better off Photoshopping hats onto dildos. 

It’s my opinion that until we improve our basic understanding of the fundamentals of 
business, we will continue to have issues working with one another and continue to see 
our lack of preparedness spill over into our dealings with our clients. 

This is even more crucial considering The ineviTable expansion 
of The web communiTy.

This white paper was initially prepared as a presentation for the annual Expres-
sionEngine Conference held in New York City, EECI2011. I asked the ExpressionEngine 
community to participate in a short survey about business this past spring and the 
conclusions drawn from the results could just as easily be applied to the much larger web 
design and development community. 

While the data I collected about the ExpressionEngine community is relatively niche, 
I have no reason to suspect, that had my survey been offered to the greater web 
community, the results would be any different. In fact, I would bet that the results would 
be even more extreme by a sizeable percentage. 

This document, and the original talk that spawned it, is not an attempt to answer every 
question about business that a self-employed professional will face in the creative 
industry; rather, it merely aims to focus on a handful of issues that frequently come up 
in conversation as well as issues that appear over and over in forums, comments, and on 
Twitter. 

My purpose is to establish an ongoing dialogue that aims to raise the quality of what we 
term “professionalism” in our industry - professionalism that, in my opinion, is far too 
frequently lacking. 

Sincerely,

Paul Burton
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COMMUNITY
The web design and development community is big and encompasses a wide variety 
of skills and talents. In the Atlanta metro area alone, there are over 300 people or 
companies who represent themselves as “professional” web designers or developers.

My first survey assumption: 

The (web) expressionengine communiTy lacks experience. 

Based on 158 respondents, the survey showed that:

It doesn’t take a mathematician to understand, these aren’t good odds. 

We are a young profession with zero barrier to entry. What these numbers reveal is that 
people are jumping directly into self-employment with little to no experience in the 
actual marketplace.

I said that business isn’t rocket science, but I didn’t say that it is easy. Far too many 
people who decide to start their own business fail to consider how their decisions effect 
other professionals ... No matter how isolated you are geographically, you don’t work in a 
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vacuum. If you fuck up, it doesn’t begin and end with you.

Your clients and colleagues talk about you. Your clients and colleagues make judgements 
about our industry, our community, and our professionalism based on their experiences 
with you.

The decisions you make affect other people. Your decisions affect your colleagues. Your 
decisions affect me.

Negative outcomes resulting from such things as under-pricing your work and breaching 
contracts or dropping projects before they are completed are precisely why our work is 
so consistently undervalued. We create our own problems because we are our own worst 
advocates.

Running your own business is a tough racket. It requires an enormous commitment and 
takes a perseverance that is impossible to quantify. Either you have it within you make it 
work or you don’t.

This is important idea to internalize because, as our community grows, the number 
of inexperienced people will grow at a much faster rate than the ranks of experienced 
professionals. Simple attrition will weed out the less committed people, but the impact 
that this mass of inexperienced people will have will be tremendous. 

No matter how much any of us do to help one another along, every new self-employed 
professional bears the responsibility to assess his or her own progress after a year or two. 
If you find that you aren’t capable of running a professional or ethical business, please 
quietly exit stage right before you do too much damage.

Freelancing is not a business

I deplore the term “freelance”. In my vocabulary, “freelance” is a four letter word, 
and every time I say the word I feel dirty. It’s an antiquated term that marginalizes 
everything I am and everything I’ve worked so hard to build over the past sixteen years. 
Not to mention, I don’t want the word FREE attached to anything that I do.

The word “freelance” has a romantic ring to it. You don’t “work for the man anymore”, 
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you’re on your own, calling your own shots, you’re the boss, you get to work in your 
undies. But, like it or not, it is not a word that is held in high regard by the very people 
who buy your services. 

I asked a number of my friends and colleagues who own businesses or hold high 
positions within creative and interactive firms to tell me what their perception of a 
typical freelancer is.

Here is what they told me:

• A freelancer is cheap.

• A freelancer isn’t reliable.

• A freelancer won’t be there when you need them most.

• A freelancer doesn’t use a contract.

• A freelancer is not a partner.

• A freelancer is 100% expendable. 

It’s fair to say that most independents begin their self-employed careers as freelancers 
probably because they don’t know how else to refer to what they do. 

At what point, then, can you consider yourself a business?

Are you a business: 

• When you achieve a specific income threshold?

• When you have a certain number of clients?

• When you decide to hire your first employee?

• When you become internet famous?

• When you can pick and choose the leads you feel fit you best?

None of these qualifiers matter. You become a business the moment you decide to accept 
payment for your services. It’s how you conduct your business that separates a freelancer 
from a professional. 
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Every business has to start with a solid foundation. You don’t need a storefront to start 
a business. You don’t even need a web site. But you do need to create a solid base to 
support your new business and it starts with ethics or your moral code. 

What exactly does it mean to establish an ethical foundation, and how does it apply to 
business?

The building blocks of my business are simple and inviolate. 

The tenants of my ethical foundation are:

• Always use a contract

• Never lie to customers

• Always try to deliver a project on time and on budget

• Don’t screw vendors, treat them as partners. 

• Make decisions that reflect well upon the larger community

• Never accept jobs that undercut my integrity

Your code of ethics is personal to you. But you have to start somewhere. Create a few 
simple rules to help keep you honest. If you never plan to sell your business, these rules 
will be the only business plan you will ever need.

I’ve had a lot of people over the years ask me how I’ve managed to stay in business for so 
long as an independent. If there is a secret perhaps?

First, you have to define what success means to you before you can set any goals.

Is success:

• A pile of money?

• Not having to worry about living month-to-month?

• Being able to support your family?

• Buying a luxury car?

• Hiring an employee?
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• Having a stable of happy, loyal clients?

• Being able to support yourself doing what you love?

Once you answer what success means to you, then you can start working toward being 
successful. 

The secret to being successful, however, is stupid-simple.

The single most important factor in building a successful business is your ability to do 
something. Do you possess the fortitude to commit eight hours each day to furthering 
your business? Can you make something tangible on a daily basis? I’m not only talking 
only about the big things like building a web site or designing a logo, I’m also referring to 
the daily chores like balancing your checkbook, writing a contract or following up with a 
client.  

you are your TallesT hurdle.

Sooner or later, you will realize that confidence doesn’t come from success. It comes 
from making the decisions that lead you to success. In other words, doing something.

Sustainable success is measured by how efficiently you learn to balance all the myriad 
details you have to balance as a business owner. Income is a by-product of this process. 
The more efficient you become at managing this process, the more likely you will be to 
achieve your measure of success, whatever that may be.

Running a business means that you have to be able to take this big, convoluted picture 
and break it up into actionable chunks. As a self-employed professional, you will be faced 
with a never-ending litany of tasks. Whether or not you have employees, there is always 
something that will demand your attention. You can rest assured that the moment you 
finish a task, you will be readdressing that task (a month from now, 3 months from now, 
6 months from now ... )

“Finish” is only a momentary reprieve from tasks that you will be dealing with for the 
rest of your career. The only way you’ll last on your own is to work hard, accept that you 
will make mistakes, and work to improve every day.

My all-time favorite article title is “How To Run a Freelance Business”. You will find no 
shortage of people with opinions. Some will say unequivocally, “Don’t work from home,” 
while others will say, “Work from home.” 
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It doesn’t matter where you work. The only important factor to consider is whether or 
not you have the discipline to work, period. 

The problem with opinions about how to run a business are that the outcomes are only 
applicable to you.

Despite the fact that there are tens of thousands of people who provide exactly the same 
creative services, it goes without saying that everyone in this business will experience 
business differently. How I experience business in Atlanta will be different from my 
colleague across town and more different still than my colleagues in NYC or Seattle. 

Your clients and your local market will determine your experience. But your trajectory 
toward success or failure is entirely in your hands. You determine how you deal with 
your clients.

Difficult Clients 

There a few key thoughts that consistently come up in conversation related to clients and 
marketing. 

The first involves dealing with “difficult” clients.

If you did your homework prior to taking the client on, you should know damned well 
how the relationship will pan out. If you’ve gone through the interview and discovery 
process and accept the project but then decide that the client is a pain-in-the-ass, the 
only person you have to blame is yourself.

a “difficulT” clienT is one ThaT you helped creaTe.

This business is as much about psychology as it is about service, and the better you 
become at working with clients and customers the fewer difficulties you will have. 

sTop blaming The clienT for your own deficiencies as a 
professional.

Yes, there are toxic clients, but, more often than not, if you find yourself constantly 
complaining about your clients, you need to step back and take a good look in the mirror 
because it means that you are not providing your client with something they require. 

Reevaluate your position and determine your next steps. If you come to the conclusion 
that you need to let a client go, ALWAYS be professional, be courteous, and recommend 
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alternatives. Never be an asshole. Please. Even if they aren’t treating you with respect. 
And don’t flame your clients on Twitter. Criticizing your clients in public is not only 
unprofessional, it sets a negative tone for the entire community. 

The Freedom of NO

Problems with clients almost always arise from one issue. And this single issue is the 
most often repeated piece of advice you will hear in this business: 

I’m going to keep this simple.

JusT. say. “no”.

Start out with small issues, if you need, to build up your courage. Clients actually respect 
you more when you have the pluck to question their ideas. You don’t have to be rude, 
but don’t be a wuss either. Just say no, and back up your opinion with solid reasoning. 
As long as you can support your recommendations, your clients will listen to you. That’s 
what they hired you for. 

A simple “NO”  keeps projects within scope, on schedule, and within budget.

The moment you fall into the trap of believing that you have to satisfy your client’s 
every whim is the moment you begin to lose your integrity. If you find yourself doing 
this with any frequency, it’s time to reconsider whether or not you are cut out for self-
employment. 

Never forget that you are in control. You set the boundaries. You set the expectations. 
You manage the time line. Most importantly, you manage your clients. This is what it 
means to run a business.

If you allow your clients to treat you like a doormat, you’ll be walked on your entire 
career.

Getting New Clients

Another one of the most frequently asked questions is, “How do I get new clients?” Keep 
in mind that this is a much different question than, “How do I get new clients I want to 
work with?”

You’ve got four choices that you can use individually or in tandem, and they include:

• Market yourself

• Hire a salesman
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• Get funded

• Persevere

The Fact is: No one likes to be told that it takes time to build a business. Yes, there are 
some people who get lucky and land the right job at the right time or get ahead because 
they know the right people. But it goes without saying that the longer you are in business, 
the more likely you will find people coming to you to help solve their problems. 

a happy clienT is The besT markeTing Tool you will ever have.

Most of the independents who figure out how to make self-employment work will have 
decent careers, make decent money, and will never achieve the fame or fortune they 
may rightly deserve. That’s the nature of the business. If you’re in this game to become 
famous, contrary to what others may tell you, the cream doesn’t always rise to the top 
based on the merits of talent or ideas. 

However, if you follow your ethical foundation, you will achieve your measure of success. 

PRICING
The number one question submitted by individuals who took my survey was how to 
price services. This question is one I would expect given the ratio of experience in the 
community, so it’s worth a bit of time. 

Pricing is a difficult topic because there are no industry standards. There never will be. 
There is, however, a method to the madness. 

Based on 158 respondents, the survey showed that:
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The four primary methods of pricing include:

• Hourly - per hour

• Project - estimated total project fee

• Contract - a long-term agreement with a company

• Retainer - a client pays you a set fee for an extended period of time

Hourly and project rates are by far the most common methods of estimating costs, 
but it is necessary to understand that hourly fees are the basis for all three of the other 
methods of pricing. 

So, how do you determine your hourly rate? 

The two primary things to consider are:

• Business expenses

• Personal expenses

Once you’ve worked out your expenses, estimate a realistic number of billable hours; 
keep in mind that no self-employed person actually works 40 billable hours per week 
for 52 calendar weeks. In fact, no full-time employee works 40 billable hours per week 
despite getting paid for 40 hours of their time.

Business expenses can include:

• Office rent / mortgage (if the Sq footage of your home office is 1/4 of the total 
square footage of your home, you can deduct 1/4 of each of your utility costs as a 
home office expense)

• Computers, furniture, etc.

• Travel
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• Software

• Communications

• Insurance

• Health

• Disability

• Office

• Liability

• Legal fees

• Accounting fees

• Office supplies

• Media

• Advertising/ promotions/ education

• Beer

• Etc.

This is, by no means, a comprehensive list. It is advisable to consult with an accountant 
who is familiar with the web design and development or creative industry to help you 
determine acceptable expenses.

Personal costs can include:

• Mortgage / rent

• Daily expenses

• Beer

• Your Family

Hours you can bill:

• How many days per week do you work on average?

• How many vacation days do you want to take?
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• How many personal days will you require?

• How many Holidays will you take off?

Multiply by 52 weeks in a calendar year. Again, no self-employed person will be working 
on billable time for 40 hours every week. 

Let’s say that after you’ve gone through this process, you’ve determined that your hourly 
rate is $50 per hour. You get excited because that’s the most you’ve ever charged for 
work.

What are you missing?

You also have to factor in your intangibles:

• Skill set

• Experience

These items are purely subjective. No one can tell you how much your skills and 
experience are worth. Remember this isn’t the time to start giving your clients discounts 
because you’re being nice.

There’s still something you are not considering.

Every article I have ever read about pricing web design and development or establishing 
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an hourly rate has left out a crucial factor.

What are we in business for? And please don’t tell me that you want, “To change the way 
people interact with the world through design.” I’ll laugh at you.

We are in business to earn a profit. It just so happens that we are in business to earn a 
profit doing something that we love.

If you are not marking up your services, you aren’t actually making any money. You are 
breaking even. That $50/hour fee you arrived at after calculating your expenses is your 
break-even rate. This is the hourly fee you must charge simply to survive. 

It’s fair to say that every product and service sold today is marked up. Groceries, 
clothing, the books web celebs sell you, your doctor visits, your iPhone data plan - 
everything is marked up. 

So why are so many self-employed people afraid to mark up their services? Is it cheating? 
Is it unethical?

No. It’s business. Your services are valuable. Charge for them.

Take that $50 an hour and tack on the intangibles, then add a little more just for you. 
That’s called profit. That’s called business. That’s called capitalism. That’s called THE 
AMERICAN DREAM. That’s called patriotism. Live it.

Profit funds the life you want to be living. For me, profit pays for personal 
projects, world travel, amazing ski adventures, superb food and fantastic beer. 

Let’s say you decide to tack on an additional $20 per hour to cover your intangibles and 
profit. You’re up to $70 / hour. But you aren’t done yet, because there is a catch ... How 
do you know if you are over or under charging?

You still need to do your homework, because you have to know what your local market 
bear?

What are other professionals charging? How much does an average agency charge for 
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in-house talent? What is the average local cost for web site design and development? 
Consulting? App development?

If you set your rate at $150/hour, but your local market will only bear $75/hour, you’ve 
got a problem.

consider your local markeT and adJusT your raTe accordingly. 

Last fall I had the privilege of sitting in on a business discussion panel with two 
esteemed colleagues at a one-day conference called EECamp. During the course of the 
conversation, an attendee posed a simple question to the panel, “How do you deal with 
the $1500 clients?” 

I responded, “I don’t.”

It’s perfectly acceptable to take on a project for less than you would normally charge or to 
take on a pro-bono project if a) you really want to do the job and b) it will benefit you in 
some way beyond receiving a paycheck.

It’s something else entirely to take on a project because you need the money or feel like 
you have to say yes. 

Once you start digging that hole, you will have a very hard time climbing out because it’s 
very difficult to raise your rates when you set the bar too low. 

There is no such Thing as a markeT for a $500 or a $1500 cusTom 
web siTe ... excepT The markeT we creaTe ouT of desperaTion or 
poor decision-making. 

No matter what price point you set your rates at, you will be competing against someone 
else. For every dollar benchmark, there is someone who will charge more than you, 
someone who will charge less than you, and someone who will charge the same as you. 
Stop selling yourself short. 

Don’t rely on your clients to dictate where you set your rates. If you are currently 
working on $2,500 dollar projects, and you don’t want to work 15 hours a day building a 
site someone else would charge $10,000 or $20,000 to build, don’t build the project for 
$2,500. Learn how to sell yourself, raise your rates, and stop wondering why you can’t 
charge more than another designer or developer. You can’t charge more until you learn 
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to value yourself.

CONTRACTS
We would all love to live in a fantasy world where a handshake and pledge of good faith 
are all that is required to establish the perfect business relationship. 

I would argue that as long as you are taking someone else’s money to perform a service, 
you are a fool to work without a contract. Money has a peculiar way of souring even the 
best business (and, for that matter, personal) relationships. 

Contracts are designed to protect you and your client.

We are an international community. It stands to reason that business practices and 
ethics will differ from one country to the next. For example: A friend mentioned to me 
recently that the use of contracts is not standard business practice in Australia.

Nonetheless, we live in a litigious world.

My strong recommendation for everyone is to use a contract, especially if you are doing 
business with U.S.-based companies.

In the United States, lawsuits are not a last resort. They are very often used as an 
opening volley in settling disputes. You may be one of the lucky small business owners 
who manages to work his entire career without facing the threat of legal action. But trust 
me when I tell you that it is, without question, the scariest situation you will ever face, 
and it is not something to brush off as an exaggeration. Don’t fool yourself into believing 
that, “It won’t ever happen to me.” Because it can happen to you.
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No matter how promising a new client looks, every single business relationship you enter 
into has the potential to implode. Personalities differ, perspectives differ, expectations 
differ, and you never know how your words or emails will be received by your clients 
during the most mundane communication. Follow up all verbal communication with 
written summaries. Maintain a paper trail, and never start a project before you get a 
signature and deposit the initial down payment. 

You don’t begin a project before receiving a deposit, right?

My favorite (ludicrous) excuse for not using a contract is, “Contracts don’t establish the 
‘right’ foundation for the business relationship.”

How many of you are married? Unless I am mistaken, marriage is a legally-binding 
contract between two people. 

The marital contract is a legal document that is the foundation upon which two people 
build their relationship. In some cultures, marriage remains a financial transaction. 

Why do so many self-employed people find it so easy to rationalize not using a business 

contract? Do you not love your clients? 

“aw, buT iT’s a differenT kind of love. i can’T say no To my 
clienTs.”

Why do so many self-employed professionals believe a business contract should be any 
less structured than a marriage? How do you build trust on a handshake? 

A business contract is the foundation upon which a you build a relationship with your 
client. A contract sets the parameters for the scope of the relationship. But, more 
importantly, a contract sets the foundation upon which you can manage your client.
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A business contract spells out the same things as a marital contract. 

The only difference is the purpose. 

A good contract is one that protects you, entirely. A good contract is also one that 
provides your client with all the reassurance they need to know that you won’t be walking 
out halfway through a project and leaving them with nothing.
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What about contracts you receive from clients or other buyers looking for out-sourced 
help?

For starters, you should be reading every document you receive from your clients that 
requires a signature. If you don’t understand specific language, contact a colleague or, 
better yet, talk with a lawyer. Never sign anything until you understand exactly what 
you are signing. 

RIGHTS-RESTRICTIVE CLAUSES
Eight years ago, I made the single dumbest decision of my career. I accepted a project 
on a handshake and signed a document that I didn’t read closely enough. By this time in 
my career, I’d already established a process for qualifying and dealing with my clients. 
But I allowed the ‘perfect’ job, the once-in-a-lifetime opportunity, to cloud my better 
judgement. I knew the risks and plunged in head first anyway. 

In the end, I wound up getting screwed out of seven illustrations, eight thousand dollars, 
threatened with legal action, endured two months worth of harassment, and have an ego 
wound that still smarts nearly a decade later. All because I missed a clause buried in an 
NDA and neglected to get my contract signed. 
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One of the industry’s most popular cause célèbre is speculative work or “spec work”. 
Unless you are gullible enough to believe you can make a fortune selling your soul for 
pennies on 99 Designs or iStockPhoto or any number of a dozen other crowd-sourcing 
sites, I’m willing to bet that the vast majority of you have never even been approached for 
a Spec job.  Sixteen years I’ve been in this business, and I’ve seen one spec job cross my 
desk.

Spec work is a popular target for collective ire because it requires absolutely no effort 
to understand and no effort to identify. It’s the shiny object that captures everyone’s 
attention and provides a communal purpose. If you don’t like Spec work, don’t do it. It’s 
that simple. 

I’m not saying it isn’t a problem. It is a problem; one that will never go away because it is 
a genius business model. I’m saying it is easy to get behind and requires no effort on your 
part except to scowl on command like a Pavlovian dog. 

Rights-Restrictive Clauses Explained

Rights-restrictive clauses have one purpose: They are designed to prevent you from 
doing something. They are not your friend. They are not meant to create a “fair” 
agreement between you and a buyer. They are meant to take something from you.

This term encompasses two primary covenants:

• Non-competes

• Work-For-Hire

Non-competes are designed to prevent you from working in an industry for a specified 
time frame - typically 2-5 years after you complete a project. I’ve seen non-competes 
written to span numerous markets, multiple clients, and extend for periods of time up to 
and past a decade. 

Non-competes are very easy to identify in contracts.

SAMPLES: Non-Compete Agreements

Non Compete - Standard Sample

Nonsolicitation; Noncompetition.  This paragraph 3 shall apply only 
if Contractor is engaged to perform Contractor Services for Company.  
During Contractor’s engagement with Company and for twenty-four (24) 
months after the engagement terminates for any reason whatsoever, 
Contractor will not, directly or indirectly, for himself or on behalf of or in 
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conjunction with any other person, firm, or entity—

(a) initiate any action (i) to solicit any Covered Customer for the purpose 
of providing any Covered Services for the Covered Customer or otherwise 
in competition with Company’s business of providing Covered Services, 
or (ii) to divert or attempt to divert from Company the Covered Services 
business of any Covered Customer; or

(b) engage in the business of providing Covered Services, in any capacity 
that involves responsibilities the same as or similar to those undertaken 
by Contractor for Company, anywhere within the Territory.  Contractor 
acknowledges that Company’s Covered Services are Internet-based 
and will be readily available and accessible throughout the Territory 
and, accordingly, protection throughout the Territory is necessary to 
protect Company’s legitimate business interest; that Company would 
be irreparably injured if Contractor engaged in any of the activities 
prohibited by this paragraph 3(b) anywhere within the Territory; and that 
the prohibitions in this paragraph 3(b) will not impair Contractor’s ability 
to find gainful employment.

Non Compete - Nonstandard Sample

During the course of the Agreement and for a period of 12 months 
immediately following the expiration or termination of the Agreement for 
any reason, whether with or without good cause or for any or no cause, 
at the option of either party, with or without notice, the Independent 
Contractor will not, either directly or indirectly, interfere with the 
Company’s contracts and relationships, or prospective contracts and 
relationships, including, but not limited to, the Company’s customer or 
client contracts and relationships.

What isn’t so simple is a more nefarious clause that is poorly understood, if it is 
understood at all. It’s also harder to justify saying no to, it is pervasive, and it is nearly 
always buried deep in a contract - lurking in a paragraph of carefully-crafted legalese. 

It’s also easy to turn down. But most people don’t because they don’t understand what 
they are signing, or, more commonly, because by the time you get to the point of signing 
the contract, you see a payday right around the corner. And it becomes all-too-easy to 
convince yourself to sign when you need to put food on the table. 

It is an issue I have been advocating against for my entire career: Work-For-Hire.

But before I go any further, allow me to make one point crystal clear ...
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Work-For-Hire or Work Made For Hire is a provision in the U.S. Copyright Act that 
allows for a very narrow exception to the basic rule that the contractor who creates 
the work inherently owns the copyright to the work created. Work-For-Hire grants 
authorship and ownership of the work produced to the individual or company (hiring 
party) who commissioned the work, leaving the contractor with zero rights of any kind. 
This clause is designed to treat the contractor like a full-time employee without the 
hiring company having to pay the vendor any benefits. It is routinely and purposefully 
abused by companies to steal your right of copy and authorship.  

What Work-For-Hire means is that you have zero rights of any kind to the work you 
produce. You are “invisible”, “silent”, or “white-labeled”. You don’t exist. 

You don’t have the right to use it in your portfolio, enter it into contests, or claim 
authorship without the explicit permission of the buyer, and they reserve the perpetual 
right to recind permission anytime they wish.

It’s safe to say that Work-For-Hire is primarily a US-based contractual problem. 
However, the basic idea has been around for as long as people have been paying for 
creative work. 

And it is, without question, another excellent reason to begin taking contracts seriously if 
you work with U.S.-based companies.

According to US Copyright provisions set forth in section Section 101 of Title 17, 
Work-For-Hire is only valid if the project requirements meet 1 of 9 very specific criteria 
- all of which deal with large-scale projects that require many, many contributors. 
Nowhere in the 9 exceptions does “design”, “web design”, “web development”, 
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“illustration”, or “interactive” appear, or any derivation of these words. 

According to the US Copyright Act:

1. The contractor and client must sign an agreement stating that the 
work is Work-For-Hire (work made for hire).

2. and, the work described MUST fall under one of the following nine 
categories as specified by the U.S. Copyright Act.

• A work specially ordered or commissioned for use as a contribution 
to a collective work (such as a newspaper, magazine, anthology, or 
encyclopedia)

• As a part of a motion picture or other audiovisual work

• As a translation

• As a supplementary work (defined as work prepared for publication as 
a secondary adjunct to a work by another author, such as forewords, 
afterwords, pictorial illustrations, maps, charts, tables, editorial notes, 
musical arrangements.

• As a compilation (defined as a new arrangement of preexisting works or 
data)

• As an instructional text (defined as a literary, pictorial, or graphic work 
prepared for publication and with the purpose of use in systematic 
instructional activities.)

• As a test

• As answer material for a test

• As an atlas

In order for Work-For-Hire to be valid, the words “Work-For-Hire” or “Work-Made-
For-Hire” must appear in print. However, as with anything legal, beware of the glaring 
loophole. 

You need to read contracts very carefully because even if the words Work-For-Hire 
do not appear in the document, language is very often written to effectively create a 
Work-For-Hire agreement. The loophole is that companies do not have to identify a 
clause as a Work-For-Hire clause.



Don’t Call Me a FreelanCer

If “Work-For-Hire” does not appear in a section header, read the text under the “rights”, 
“authorship”, and “ownership” sections.

Look for Work-For-Hire in these documents:

• Contracts

• NDA’s (Non-Disclosure Agreements)

• On the back of paychecks

• Work agreements

Regardless of the tenuous legality of Work-For-Hire in our industry, all a company really 
needs to secure your rights is: Your signature.

SAMPLES: Rights-Restrictive Clauses

Work-For-Hire - Standard Sample

Works for Hire.  If Contractor is engaged to perform Contractor Services 
for Company, all work products of Contractor shall be work made for 
hire for the Company prepared in the scope of Contractor’s engagement, 
and all rights, title and interest therein shall be vested in the Company.  
Contractor agrees, upon request of the Company, to take such actions 
and execute such documents as necessary or appropriate to vest in 
the Company all right, title and interest in the work product, without 
payment of additional consideration to Contractor.

Work-For-Hire - Nonstandard Sample

 The Contractor agrees that the results of all Services provided to the 
Company including any and all documents, drawings, specifications, 
source code, object code, reports, ideas,discoveries, inventions or 
any improvements or enhancements to the forgoing, including all 
intellectual property rights thereto, whether or not capable of protection 
by patent, copyright, industrial design, trademark or otherwise (the 
“Work Product”) that the Contractor or itsContractor has ever created 
and will create for the Company shall belong to the Company effective 
from the date of creation. The Contractor, on behalf of itself and the 
Personnel,assigns all rights, including copyright and other intellectual 
property rights, in or to the WorkProduct to the Company effective from 
the date of creation. The Contractor further agrees to, upon request 



Don’t Call Me a FreelanCer

and at the expense of the Company, execute all assignments and do any 
other acts necessary to aid the Company in enforcing the Company’s 
intellectual property rights in and to the Work Product.

Our favorite Work-For-Hire clause includes the following language:

“all righTs in all media now in exisTence or invenTed in The 
fuTure in perpeTuiTy ThroughouT The universe”

It goes without saying that I will not sign any document with Work-For-Hire language or 
language that restricts my rights as a professional because I am not in business to allow 
someone else to take credit for my work. Does Pope Julius II get credit for the painting of 
the Sistine Chapel ceiling?  Of course not. Michelangelo always has, and rightly so. 

Companies that abuse Work-For-Hire by expanding its definition are simply, 
unequivocally unethical. This “practice” is no better than theft.

Don’t ever feel like you can’t negotiate a contract. Make a good faith effort to make your 
buyer aware of the clauses you are not comfortable with. Only you can decide where to 
draw the line.  With every job you enter into, you will be ceding copyright to your client 
after final payment. However, you should always retain your rights of authorship - this is 
what allows you to legally claim credit for your work. 

don’T ever be afraid To walk away from a Job, especially when 
you cannoT afford To. because you can noT afford To agree 
To conTracTual Terms ThaT prohibiT you from running your 
business.

In 2008. I walked away from $85,000 worth of business because I refused to sign overly 
-restrictive contracts. In 2009, I walked away from over $50,000 in business.

I didn’t go out of business. 

It’s been my experience that there are two types of companies who utilize Work-For-Hire 
in their contracts: 

• Small business owners who use contracts with language that they believe is 
standard, probably because they downloaded a sample contract from the web and 
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the clause was present. They are unknowingly perpetuating a problem.

• Business owners who know exactly what the clause is meant to do and use it to 
their extreme benefit.

Normally, the latter group will send you an email with a contract attached after they’ve 
verbally  “hired” you for contract work. And you can rest assured that you will receive 
a plucky email stating that, “We excited to have you on board! Our contract is pretty 
standard. It’s no big deal, just sign it and we can get started.”

This is the first sign that their contract isn’t standard at all.

• In fact, these are the same type of companies who will not return an email to you 
if you have the termerity to question their contract. When you follow-up a week 
or two later, they will tell you that, “We’ve decided to go a different direction.” In 
other words, they found or are looking for some other poor schmuck who will sign 
their contract.

I’ve included four samples of rights-restrictive clauses in this document: A standard 
and non-standard sample for each type of rights restrictive clause. My challenge to 
everyone is to tell me how each non-standard clause differs from the standard clauses 
I’ve included. 

iT’s worTh noTing ThaT boTh non-sTandard samples come from a 
single vendor conTracT currenTly in use by a highly respecTed 
member of The expressionengine pro neTwork.

I’d like to take a moment to commend the members of the EE (web) community who 
have rewritten their vendor contracts to redact Work-For-Hire clauses based on their 
conversations with me. You are the type of people I want to do business with. It’s this 
type of commitment to fairness that will help improve the overall community.

Those of you who choose to use Work-For-Hire language in your contracts and refuse to 
negotiate ethical terms with your vendors ... a word of warning:  One of my goals is very 
simple - I want to make sure that you are effectively blackballed from hiring the best and 
the brightest this community has to offer until you rewrite your contracts and include 
terms that treat your vendors like partners instead of like monkeys with a mouse. You 
know who you are. 
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CONCLUSION
I’ve only scratched the surface of what it takes to run a business in this document, and, 
as I mentioned in my introduction, my only goal is to get a running dialogue started 
within the EE (web) community. It is my firm belief that if we work together to improve 
the way we work with our clients we will also improve the overall perception of our 
industry.

If you have the desire to start your own business, the single most important obligation 
you have to the greater community is to educate yourself before striking out on your 
own. 

There is no question that you will have an enormous amount to learn about business and 
much of that will be on-the-job training; however, you still need to have a solid grasp of 
business fundamentals before you cut the full-time cord. 

self-employmenT is noT for everyone

If you are not passionate about business, you have no business becoming self-employed 
because your lack of passion will result in mistakes the rest of us have to clean up.

And, remember ...
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RESOURCES

PRESENTATION DOWNLOAD

• http://speakerdeck.com/u/16toads

SURVEY RESULTS

• http://16toads.wufoo.com/reports/eeci2011-communitee-survey/

WEB SITES

• http://stopworkforhire.com

• http://freelanceswitch.com/rates/

• http://www.copyright.gov/title17/

• http://www.copyright.gov/circs/circ09.pdf
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